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DETAILED ACTION 

To facilitate processing of papers at the U.S. Patent and Trademark Office, it is 
recommended that the Application Serial Number be inserted on every page of claims and/or 
amendments filed. 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 9/27/06 has been entered. 

Claims 21-38, 40, and 75-93 are being considered on the merits. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the claims under 35 
U.S.C. 103(a), the examiner presumes that the subject matter of the various claims was commonly owned at the time 
any inventions covered therein were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1.56 to point out the inventor and invention dates of each claim that was not commonly owned at the 
time a later invention was made in order for the examiner to consider the applicability of 35 U.S.C. 1 03(c) and 
potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 21-38, 40, and 75-93 are/remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Davenport et al ( Pediatric Pulmonology, SI 3 Abstract 34, August 16, 1996) 
taken with Ubillas et al, Masquelier, Wursch and Remington's Pharmaceutical Sciences and 
applicants' admissions. 

Davenport et al teach the oral administration of SP-303, an aqueous soluble 
proanthocyanidin polymer composition isolated from Croton species, at a dose of 20 mg/kg once 
per day to treat secretory diarrhea in an animal. The reference teaches the mechanism of action 
of the compound as involving inhibition of fluid accumulation and cAMP-mediated CI" - 
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secretion in secretory diarrhea and suggests the wider therapeutic use of this material to humans 
and other animals in view of the effects demonstrated. See, e.g., Abstract. 

Ubillas et al teaches pharmaceutical^ compositions comprising a therapeutically 
effective amount of SP-303 an aqueous soluble proanthocyanidin polymer from Croton lechlerl 
The reference teaches these and similar materials are traditionally administered for the treatment 
of diarrhea and viral infections in conjunction with milk. Milk is not only a pharmaceutically 
acceptable carrier, but also is known to protect compositions from the action of stomach acid, 
because of the natural neutralizing effects of its proteins, for example. See, e.g., page 78, col. 2, 
last paragraph. 

The references differ from the claimed invention in the specific formulations and coatings 
to be provided. However, from the Ubillas at least it is clear that various formulations are 
provided in urban health food stores for various therapeutic and prophylactic purposes. In 
addition, in view of the recognized mechanism of action of proanthocyanidin polymer 
composition in the intestine to treat diarrhea, one of ordinary skill in the art would have been 
motivated to formulate SP-303 or similar aqueous soluble proanthocyanidin polymer from 
Croton or Calophyllum to protect them from premature degradation and/or inactivation by 
stomach acid. 

Masquelier recognizes that proanthocyanidin may be administered orally in various stable 
forms that include coatings, for example (See, e.g., col. 6, lines 43-48) and Wursch teaches that 
related tannin polymers are administered in various forms that protect compositions from the 
action of stomach acid, including with milk (See, e.g., Example 12) and coated tablets (See, e.g., 
example 8). 

Moreover, at page 1 6, first full paragraph of the specification, Applicants disclose that 
method of making the present formulations is well known in the art, with specific reference 
being made to "Remington's Pharmaceutical Sciences" (See, e.g., pages 150-533 and pages 
1585-1593). Slow release compositions are old and well-known in the art, as adequately 
demonstrated by applicants. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to modify the invention of Davenport et al and Ubillas et al by providing 
compositions of aqueous soluble proanthocyanidins for oral ingestion which are formulated to 
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protect the proanthocyanidins from the stomach environment and that inhibit or neutralize 
stomach acid or which are slow release formulations according to the teachings of Masquelier 
and Wursch for functionally and structurally related polymers and of Remington's 
Pharmaceutical Sciences for pharmaceutical compositions in general, since the references clearly 
teach that the technology is well known in the art and for the clear benefits to quality of life of 
providing compositions for treating secretory diarrhea by inhibiting fluid accumulation and 
cAMP-mediated CI" -secretion as demonstrated by Davenport et al. 

Thus, the claimed invention as a whole was clearly prima facie obvious, especially in the 
absence of sufficient, clear and convincing evidence to the contrary. 

Response to Arguments 

Applicant's arguments and declarations have been fully considered but they are not 
deemed to be persuasive. 

Applicant's declarations attempting to antedate the Davenport reference are defective in 
that the report # SP-303-E-074 is not executed. In addition, the signatures on Notebook 368 are . 
absent or cut-off. 

With respect to the assignment issue and 103(c), it is noted that MPEP 706.02(1)(2) states 

that: 

The statement concerning common ownership should be clear and 
conspicuous (e.g., on a separate piece of paper or in a separately 
labeled section) in order to ensure that the examiner quickly notices the 
statement. Applicants may, but are not required to, submit further 
evidence, such as assignment records, affidavits or declarations by the 
common owner, or court decisions, in addition to the above-mentioned 
statement concerning common ownership. 

Applicant has failed to follow these guidelines. 

Therefore the rejection is deemed proper and it is adhered to. 

No claim is allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Irene Marx whose telephone number is (571) 272-0919. The 
examiner can normally be reached on M-F (6:30-3:00). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael G. Wityshyn can be reached on 571-272-0926. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300 . 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Irene Marx 
Primary Examiner 
Art Unit 1651 



